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Arising out of Order-in-Original: 11/AC/St/Meh./2018-19, Date: 27/02/2019 {ssued by:
Assistant Commissioner,CGST, Div:Mehsana, Gandhinagar Commissionerate,
Ahmedabad.
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Name & Address of the Appellant & Respondent
M/s. Kadiya kamleshbbhai Babubhai
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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any co
India of on excisable material used in the manufacture of the goods i
country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be u’uhzed towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1)  o=ig Sacd god (erid) FemmEen, 2001 & w9 & sigefa Rffds yom ww=w sy—s # < ufewi & IR
e B Ul SeE WG RATe W O A9 $ R —-eew U9 e e @ Qi-a ufdl & ey Sfuw e favar
ST A1RY | SWe AR Wl 3. BT JEadl§ & Siaa Ry 35-3  # FEiRa oY & O @ Weg @ Ry deIN-6 el
B ufty +f S =R

The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

1’\4

(1) BT IAET Yo AWTH, 1944 &Y URT 35— v0dl /35-3 B fia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case i
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

[I. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER IN APPEAL

This appeal has been filed by Kadiya Kamleshbhai Babubhai, At & Post Tundav,
Mahadevpura, Tal-Unjha, Mehsana-384170 [for short — ‘appellant’] against OIO No.
11/AC/ST/Meh/2018-19 dated 27.02.2019, passed by the Assistant Commissioner of Central
Goods & Service Tax, Division-Mehsana, Gandhinagar Comm’rate, Ahmedabad [for short —

‘adjudicating authority’].

2. A show cause notice dated 16.01.2018 was issued by the adjudicating authority
inter alia, proposing to demand total service tax amount of Rs.53,237/- for the period 2012-13
and 2013-14 along with interest and further proposing penalty under sections 76, 77 and 78 of
the Finance Act, 1994 for non payment of service tax under Manpower Recruitment or Supply
Agency Service. The said notice was adjudicated vide OIO No. 11/AC/ST/Meh/2018-19 dated

27.02.2019 and the demand was confirmed alongwith interest and imposition of penalty.

3. Feeling aggrieved the appellant has filed this appeal on the grounds :

o that the total value of the service provided by the appellant has never crossed Rs.10 Lakh in any
year which is covered under the SSI exemption to small scale service providers as per Notfn.
No0.33/2012-ST dated 20.06.2012;

o that SCN covers the period of 01.04.2012 to 31.03.2014 and SCN is issued on 16.01.2018 which
is time-barred;

o that there is no suppression or wilfull mis-statement on their part and hence penalty under Section
78 is not imposable;

o that no reason has been shown for imposition of penalty under Section 78;

o that the penalty is not imposable under Section 77 as there is no short payment;

o that the appellant relied upon some case laws in support of their ground;

4. Personal hearing in the case was held on 03.07.2019 wherein Shri Vipul
Khandhar, Chartered Accountant appeared on behalf of the appellant. He reiterated the grounds
of appeal and submitted that taxable income is below § lakhs but SSI exemption is not allowed

which should be allowed.

5. I have gone through the facts of the case, the grounds raised in the appeal, and the
oral submissions made during the course of personal hearing. I find that the issue to be decided
is whether the appellant is liable to pay service tax as has been held by the adjudicating authority

and whether penalty can be imposed upon them.

6. The facts of the case clearly revealed that while conducting audit of M/s. Tirupati
Sarjan Ltd., it came to the notice of the audit team that the M/s. Tirupati Sarjan Ltd. has received
the service from the appellant under Manpower Recruitment or Supply Agency Service.
Accordingly a procedural para no.l was incorporated in the audit report no.204/2014-15-ST
which further resulted into knowledge of the Department that the though the appellant has
provided the service, the appellant has neither obtained service tax registration nor filed any

ST-3 returns for the period under dispute. The

information sought from the Income Tax
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the period 2012-13 and 2013-14 respectively. Accordingly Show Cause Notice as supra was

issued to the appellant which resulted in the impugned Ordei-in-Orignal as supra.

7. The consultant of the appellant during the course of hearing has submitted that the
benefit of SSI exemption may be allowed. The Notification No.33/2012-ST dated 20.06.2012,
exempts taxable services of aggregate value not exceeding ten lakh rupees in any ﬁliancial year
from whole of the service tax leviable thereon. I find that the taxable turnover of the appellant is
below the above said limit during the period under dispute. I further find that the opportunity of
personal hearing given by adjudicating authority on 25.02.2019, 26.02.2019 and 27.02.2019
which is not as per the order given by Hon’ble CESTAT in various cases. I also find that the
opportunity of personal hearing before the adjudicating authority has not been availed by the
appellant and the ground of SSI exemption has not been put forth by the appellant before the
adjudicating authority. [ therefore feel that the matter is required to be remanded back to the
adjudicating authority for a fresh order keeping in view of the plea put forth by the appellant in
respect of SSI exemption available to them. The appellant is also directed to submit the

necessary documents before the adjudicating authority in support of their claim.

8. In view of para-7 supra, matter is remanded back to the adjudicating authority.
9. mmﬁﬁﬂémwﬁmmmﬁmmél
9. The appeal filed by the appellant stands disposed of in above terms.
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Superintendent (Appeals),
CGST, Ahmedabad.

BY R.P.AD.
To,
Kadiya Kamleshbhai Babubhai,

At & Post Tundav, Mahadevpura,
Tal-Unjha, Mehsana-384170

Copy To:-
1. The Chief Commissioner, CGST, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar Comm’rate, Ahmedabad.
3. The Dy./Asstt. Commissioner, CGST, Division-Mehsana, Gandhinagar Comm’rate, Ahmedabad.
4. The Assistant Commissioner(Systems), CGST, Ahmedabad.
5. Guard File.
6. P.A.File.
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