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~ Date :9/7/2019 \JlRt ffl ~ crrfusr Date of Issue:

ft 3mrgia agar (sr@ta) rr uRa

Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

3TT arga,hr war« gen, srsarara-Ill o-11~<1t11c,1.q am \JlRt wr~: 11/AC/St/Meh./2018-19
~: 27/02/2019 xi WG@

Arising out of Order-in-Original: 11/AC/St/Meh./2018-19, Date: 27/02/2019 Issued by:
Assistant Commissioner,CGST, Div:Mehsana, Gandhinagar Commissionerate,
Ahmedabad.

3741aaf gi 4Rat alI vi uar
Name & Address of the Appellant & Respondent

Mis. Kadiya kamleshbbhai Babubhai

al{ anfz 3r@ast riits rra aur & ias am a uR zqenferR ft a; n; er 3rrar
<ITT ~ <TI TRlfflllT 3r7a Wgd aa &r

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\adTlrglervr mac
Revision application to Government of India :

(«) ta ura zran sf@fr, 1994 #t err aifa fl aar nmi a a i qr Ir <ITT '31l-'c!TxT ~
rm uvga a sir·fa g+terr am4at 'sra 4Rra, ma al, fa +in1au, uq R@mm, ahf #if, #la tq
raa, ira If, { fact : 110001 at atml afet

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zufk ma #t tRm # a ft rRala fh4 vsr zn arr arar i m f<ITTfr ~ ir
qi rusmma a us g; mf #, m fcITTfr ~ m~# 'cfIB cIB f<ITTfr ~ ii m f<ITTfr~ # m
mr al 4Raz hr g{ I

(ii) In case of any loss of goods where the loss oc·cur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(xsr) nra are fa#t T; a q2Raffa 4r IR m ml a fffuwrit7 zge aa ma w 3Ira
ca #R mar \JJ1" 'llffif m- '&l6X Raval lg, uTarRaffa et

(b) In case of rebate of duty of excise on goods exported to an • · ry outside
India of on excisable material used in the manufacture of the goo ed to any
country or territory outside India.
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(<I) zf zyee pr gra fag f.Ar ma ars (iura zu er at) Ruf Ru ·rn ml &tt ,
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

'cT 3if area #lna yea yum a fg Gil spt Re ma al u{ & sit h arr wit za err "qcf
Ffl!1=r cB"~~. a"flfu;r cB" aRT °Cfffw cIT w:m tR <TI mG° it fa sf@efm (i.2) 1998 'cTRf 109 aRT ~ fcITT: ~
ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) »4 nra gen (srft) Rmra4), 2oo1 # fr s if faRffe uua in -s i at ufii , hf
arr#sr uR oner )fa faatm a fa ge-srr vi sr9he art #t at-t uRzii rr sf 3m4a fut
"GJFIT~ I ~ WQ:f "i!mm ~- cpT ~{ <B" 3RflTI'f 'cTRf 35-~ i feifRa #t # grargr WQ:f t1"3TR-6 ~
cJ5T >lRl" 'lfr 5AT~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rau a4ea # rr uei icaa grqt za sm a slat u1 2oo/-# para at ug 3jus ica+aagsGarr iJ'ljJcif or ID 10001- at #) 3Tara #t ug1
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar zycn, ft Una zyca vi tara 3r4l#tr =ma@raw if r9ca.-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #4ta arr yca a1f@)fr, 1944 r nr 35- vol/3s--z # aifa­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfctfufuta ~ 2 (1) ep lf~ 3fj"f!R* 3lwlT cJ5T 3J1l'rc;r, 3r4)cat mm #ta zyc, la sea
zgeas vi hara sr@#tr =rrnfrawr (frz) uf2a%fra 9)f8a, rmrrar i arr zifa, a<ml
rn, .3ffiRc!T, "1$d-l&IG!l&, ~ 380016

0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) tr snra zges (srft) fmral, 2oo1 at err 6 sif mqa zg-3 afR fag r4 srfr
mnf@erawi a$it n{ r9a fag arfl fhg mg arr at 'cfR 4Rat fea uei snr zyca #ft lWT, ollTGf c#1" lTT1T 31N Q
cifllTllT ·rzr uaf nu; 5 Gira zuraa & asi tu; 100o/- #) 3)mt ihft I mm~~ cJ5T lWT, <2lNi cJ5T lTT1T
31N cifllTllT ·Tar afar T; 5 Gal TT 50 Gld l "ITT at u; 5ooo/- hr hurt zhft I mm~~ c#I" lWT, olJTGf
cJ5T lTT1T 31N cifllTllT ·Tar fn q; 5o ala zaT Ga unr & azi vu; 1oooo/-# 3#t zf I cJ5T ~~
~cB" 'rJTl-1' arf@a as rre a i °fioi'cT c#I" "Gfrir I ~~ "3x-f xQTR <B" fclffi)" ~ fl tcfo'lPleb aBf <B" ~ cJ5T
WW cpf ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zrf? gmaraa{ a sr?ii at mrar sitar & at rt po sitar a fg 6t r grar srfar isr a
fcITTir "GJFIT~ ~ Til?:lf cB" 6Rf ~ 'lfr ~ fuw t@T ffi "ft ffl cB" frg zrenferf 3r9tr znznf@eart va arft
nt a4hr var alt vn s)a fut la &]

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case h,:;;,...-~.t,i o avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) s si ffllmr Tfl1ffiT al fzirwr aa ah fuii at s3lR 'lft 'cllR 3lJclWffi fcm:rr arr & uh fr zycan, ha
Ur« yea gi aras ar9)tr =nznf@raw (ruff9f@) fm, 1982 "ti f.limr t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #air areas, k.la sen areas vi pars 3r4la ueawr (fl+la) # 4fr 3r4lit t"mt ii"
he4ha sna era 3era, &g r enr 3sw a3iffafza(«izn-) 3@)fez1 26&9(2¥ Rt
iczn 2s) fcaia: e.e,erg stRaf)n 3@)fez1, r& Rt err cs a 3iaafrars at aft rar ft

. "are&, aarr fGfaa#r ae qa-fr smra3farf ? asrff@sr arra 3iaafa srar# satarr
3r#@larfra #tswt sf@lass@t
cl;a-~4~ ~~ 'Qci :a a tch:i. a3iafaair@ag gr## fer snf@a

2 2

{i) mu 11 it t- Jfcl"JTct~ ~
(ii) ark sat #r #k a{ ara zf@r

(iii) ~~ ~4J-flc!t>fl t" foFrJ-t' 6 t" ~ &<I' ~

-+ 3ratar zrskssr enrr ah ran=fa c-d'l4 (zj-, 2)~, 2014 t" :,,m:ar~ trcr~ jj cfl t>tl 4"
qt@e)art aharf@arrft Fara 3rff vi 3rrataarmagi zttt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(@) s 3rear a vr 3r4tr uerawr ahmar ssi areas 3rzrar ares zr avs fclatfaa tn"a airfau
-anr ~rc;;cj; t" 1O¾ 3fa1'cl'T'af tR ail srzi tar awf@alfa itaaav t" 10% 3fa1'cl'T'af trt 'cfi'I' .;rr~~I

3 2 2

0
(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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V2/11/GNR/2019-20.

ORDER IN APPEAL

This appeal has been filed by Kadiya Kamleshbhai Babubhai, At & Post Tundav,

Mahadevpura, Tal-Unjha, Mehsana-384170 [for short -- 'appellant'] against OIO No.

11/AC/ST/Meh/2018-19 dated 27.02.2019, passed by the Assistant Commissioner of Central

Goods & Service Tax, Division-Mehsana, Gandhinagar Comm'rate, Ahmedabad [for short ­

'adjudicating authority'].

2. A show cause notice dated 16.01.2018 was issued by the adjudicating authority

inter alia, proposing to demand total service tax amount of Rs.53,237/- for the period 2012-13

and 2013-14 along with interest and further proposing penalty under sections 76, 77 and 78 of

the Finance Act, 1994 for non payment of service tax under Manpower Recruitment or Supply

Agency Service. The said notice was adjudicated vide OIO No. 11/AC/ST/Meh/2018-19 elated

27.02.2019 and the demand was confirmed alongwith interest and imposition of penalty.

3.

4.

Feeling aggrieved the appellant has filed this appeal on the grounds :

• me!vale fer, P2giddytie sollaptbs eve srosseds.1o tat« .spy O
year wcn 1s covere un er te exempt1on to sma sca e service prov1 ers as per Notmn.
No.33/2012-ST dated 20.06.2012;

o that SCN covers the period of 01.04.2012 to 31.03.2014 and SCN is issued on 16.01.2018 which
is time-barred;

e that there is no suppression or wilful] mis-statement on their part and hence penalty under Section
78 is not imposable;

e that no reason has been shown for imposition of penalty under Section 78;
e that the penalty is not imposable under Section 77 as there is no short payment;
e that the appellant relied upon some case laws in support of their ground;

Personal hearing in the case was held on 03.07.2019 wherein Shri Vipul

Khandhar, Chartered Accountant appeared on behalf of the appellant. He reiterated the grounds

of appeal and submitted that taxable income is below 8 lakhs but SSl exemption is not allowed

which should be allowed.

0
5. I have gone through the facts of the case, the grounds raised in the appeal, and the

oral submissions made during the course of personal hearing. I find that the issue to be decided

is whether the appellant is liable to pay service tax as has been held by the adjudicating authority

and whether penalty can be imposed upon them.

6. The facts of the case clearly revealed that while conducting audit of M/s. Tirupati

Sarjan Ltd., it came to the notice of the audit team that the MIs. Tirupati Sarjan Ltd. has received

the service from the appellant under Manpower Recruitment or Supply Agency Service.

Accordingly a procedural para no. l was incorporated in the audit report no.204/2014-15-ST

which further resulted into knowledge of the Department that the though the appellant has

provided the service, the appellant has neither obtained service tax registration nor filed any

ST-3 returns for the period under dispute. · · sought from the Income Tax

Department revealed that Rs.8,34,044/- and eived by the appellant during

k
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the period 2012-13 and 2013-14 respectively. Accordingly Show Cause Notice as supra was

issued to the appellant which resulted in the impugned Order-in-Orignal as supra.

7. The consultant of the appellant during the course of hearing has submitted that the

benefit of SSI exemption may be allowed. The Notification No.33/2012-ST dated 20.06.2012,

exempts taxable services of aggregate value not exceeding ten lakh rupees in any financial year

from whole of the service tax leviable thereon. I find that the taxable turnover of the appellant is

below the above said limit during the period under dispute. I further find that the opportunity of

personal hearing given by adjudicating authority on 25.02.2019, 26.02.2019 and 27.02.2019

which is not as per the order given by Hon 'ble CESTAT in various cases. I also find that the

opportunity of personal hearing before the adjudicating authority has not been availed by the

appellant and the ground of SSI exemption has not been put forth by the appellant before the

adjudicating authority. I therefore feel that the matter is required to be remanded back to the

adjudicating authority for a fresh order keeping in view of the plea put forth by the appellant in

respect of SSI exemption available to them. The appellant is also directed to submit the

0 necessary documents before the adjudicating authority in support of their claim.

8. In view of para-7 supra, matter is remanded back to the adjudicating authority.

9.

9.
3141ama arr at #r a{ 3r4tr ar 4rt 3Tia th fazur snrar &l
The appeal filed by the appellant stands disposed of in above terms.

Attested
ci ta,,
cNTR,
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earn.
(Jitendra Dave)
Superintendent (Appeals),
CGST, Ahmedabad.

0

BYR.P.A.D.
To,

Kadiya Kamleshbhai Babubhai,
At & Post Tundav, Mahadevpura,
Tal-Unjha, Mehsana-384170

Copy To:-

1. The ChiefCommissioner, CGST, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar Comm'rate, Ahmedabad.
3. The Dy./Asstt. Commissioner, CGS1, Division-Mehsana, Gandhinagar Comm'rate, Ahmedabad.
4. The Assistant Commissioner(Systems), CGST, Ahmedabad.
5. Guard File.
6. P.A. File.
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